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OPINION

l.
AN OLD RoaDwAY

On September 30, 1996, two adjoining tractsof land in Williamson County totaling 109 acres
weretransferred by warranty deed from the Carolyn C. Casparis Trust to Larryand MicheleCarlton.
The common boundary between the two tracts is described in the deed as running along “the center
of an old abandoned roadbed.” That roadway, labeled as*the Old Ridge Road” on the survey map,
and elsewhere referred to only as “the Ridge Road,” is the bone of contention in this case.

CasparisRoad runs north from the Ridge Road, and connectsto Mobley’ s Cut Road, which
ispart of the Williamson County roadsystem. At the southern end of the Ridge Road, another road



connectsto the Maury County road system at Sulphur Springs Road. The Ridge Road thus could,
and sometimes did, frve as a convenient shortcut between the two courties.

The Carltonswished to combinetheir two tracts, to build ahousefor themselves, and to clear
much of the land for horse pastures and hayfields. They had brush and small trees cleared, and
removed an old barbed wire fence that ran along one side of theRidge Road. When their contractor
prepared to begin building the house, he placed gates at both ends of the road.

On January 20, 1998, some of the Carltons’ neighborsto the southfiled suit to have the gates
removed. They claimed that the Ridge Road was historically a public road that had never been
legally abandoned by Williamson County, and that they had no other outlet to Williamson County
services, other than along theroad at issue. Intheaternative, they claimed that as aresult of their
use of it over the years, they had obtained a prescriptive easement of way ove the road. The
Carltons answered, denyingthese claims.

The case went to trial on December 1, 1999. At the conclusion of the proof, the trial court
ruled that the Ridge Road had never been apublicroad, and that the plaintiffs had failed to show the
open, continuous, and uninterrupted useof theroad that would be required to establish aprescriptive
easement. The court accordingly dismissed the complaint. This appeal followed.

1.
DEDICATION

We must note at the outset that the parties enjoyed acompl ete evidentiary hearing before the
trial court, and therefore that in our review of this case, we must presume that the trial court’s
findings of fact are correct, unlessthe preponderance of the evidenceisotherwise. Rule 13(d) Tenn.
R. App. P.

Theplaintiffsstipulated at trial that there had never been aformal dedication of the road, but
argued that it became public becauseit had been openfor public travel for many years, and previous
owners had acquiescedin itsuse as a publicroad. Private land may become public as the result of
an implied dedication, Rogersv. Sain, 679 SW.2d 450 (Tenn. Ct. App. 1984), but the burden of
proof required to establish such a dedication is a heavy one.

The party asserting that apublic road existsas the result of an implied dedication must prove
by clear and convincing evidencethat there was an intention on the part of thelandowner to dedicate
the road to the public, and that the road was ather expressly or impliedly accepted by the public.
Jackson v. Byrn 393 S.W.2d 137, 140 (Tenn. 1965). The required intent has been described as“a
plain and unequivocal intention on the part of the owner to appropriate the property to public use.”
Kincaid v. Hamilton, 70 SW. 619 (1902). And further, “it must appear that the owner intended to
permanently part with his property and vest it in the public.” McKinney v. Duncan, 118 SW. 683
(Tenn. 1909).



Theplaintiffsalleged that both sides of theroad had been fenced at onetime, and they argued
that the erection of the fences was “an overt act of intent to dedicate said roadway.” It does not
appear to us, however, that such an act by an unknown prior owner shows a plain and unequivocal
intention to vest the property in the public.

The plaintiffs aso testified as to use of the roadway by members of the public. Their
testimony indicatesthat it has not been used very much inthelast thirty years, but that it wasin more
frequent use at an earlier time. PlaintiffsJ.W.Hargroveand hissister Louise Hargrovetestified that
they each had used theroad “all my life.” Aschildren, they accompanied their father when he used
the road to check fences or to travel to the Boston community north of his property. Seventy-five-
year-old Louise Hargrove testified that her grandfather told her that there had once been astore and
houses along the road.

Sixty-six-year-old Jim Nalls, whose invalid mother was one of the plaintiffs, testified that
he used to see horseback riders or hunters on the road, and that no one ever had to ask permission
to useit. He himself occasionally used the road if hewas looking for some missing cows, or if he
had aload of logsto haul. Seventy-five-year-old Arnold Hendricks, who spent alot of hisyouthin
the area because his kinfolks lived there, testified that he used to see people riding horses on the
Ridge Road, but that he never saw any cars or trucks usingit.

Seventy-four-year-old Renis Baker, aneighbor of the plaintiffsand a current member of the
Williamson County Highway Commission, testified that hebelieved the Ridge Road to be apublic
road. Headmitted, however, that it was not acounty road, and that to hisknowledge, the county had
never done any maintenance work onit.

The appellees do not attempt to refute the historical testimony, but simply argue that the
evidenceis not sufficient to establish dedication of the roadway by the owner, or acceptance by the
public. They point out that use of aroad by the general public, even for an extended period, is not
enough to create a presumption that the landowner intended to dedicate it as a public road.
Appellees cite Jackson v. State, 46 Tenn. 532 (1869), where our Supreme Court stated that even
where aroad had been in existence for fifty years, that would beinsuffident to constituteit apublic
road, in the absence of proof of the requisite intent.

In view of the importance the law attaches to the intent of the owner when an implied
dedication is claimed, and of the stringent standard of proof required to establish such an intent, it
appearsto usthat the evidence does not preponderate against thetrial court’ sfi nding that the Ridge
Road never was dedicated as a public road. Appellants’ first argument must thereforefail.

1.
EASEMENT

Therequirementsfor establishing an easement by prescription aresimilar to thosefor adverse
possession. Theclaimantsmust establish, by dear and positiveproof, that they have enjoyed the use
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of the property for at least twenty years, and that such use has been adverse, under claim of right,
continuous, uninterrupted, visible, exclusive, and with the knowledge and acqui escence of theowner
of the servient tenement. Pevear v. Hunt, 924 SW.2d 114 (Tenn. Ct. App. 1996); Housev. Close,
346 S.W.2d 445 (Tenn. Ct. App. 1961); Nashville Trust Co. v. Evans, 206 S.W.2d 911 (Tenn. Ct.
App. 1948).

The appellants allege that the only event that ever interrupted their use of the land occurred
inthe 1970's, when Mr. Casparis, the defendants’ predecessor in interest, had amound of dirt placed
across the middle of the road in order to block its use. According to Mr. Hargrove, his father and
some of the other neighbors banded together to retain an atorney. Their attorney got in touch with
Mr. Casparis attorney, and shortly theresfter, the mound of dirt was removed.

Thetestimony of all the witnessesindicates that after the incident with Mr. Casparis, traffic
on the road remained quite sparse. Mr. Hargrove claimedthat he continued to use theroad “ & least
once or twice a month,” and that he bush hogged the road, “kept stuff cut off of it.” On cross-
examination, he admitted that thelast time he went through with the bush hog was afew yearsbefore
the Carltons bought the property. He also admitted that other than himself and members of his
family, he didn’t know anyone else who was using the road. Mr. Nalls testified that before the
lawsuit wasfiled, he sometimes travel ed the road on his tractor to do some work for his uncle who
lived on the other end.

Mrs. Jewell Grey, haslived on Casparis Road for thirty-fiveyears. Her housefacestheroad,
but is set back fromit. After retiring from the nursing profession twenty-one years ago, Mrs. Grey
has spent alot of time outdoorsin her garden, located on the side of her house. Shetestified that in
recent years the only person she has ever seen using the Ridge Road was Mr. Hargrove. She aso
stated that before the Carltonsbought theland, the road had became overgrown withbrush and trees,
that it wasimpassiblefor cars, and that even atractor might have to deviate onto another part of the
Carltons' land to get from one end of the road to the other. Thelast time she saw alogging truck on
the road was fifteen or twenty years ago, and the truck got stuck in the mud.

Mrs. Grey’ stedimony astothe poor condition of the road was consi stent with several photos
that were admitted into evidence, aswell aswith thetestimony of Arnold Hendricks. Mr. Hendricks
retired from the Metro Nashville Police Department fifteen or twenty years ago, and returned to the
areato do somefarming. Hetestified that when hereturned, there were aready treesgrowing in the
roadbed, and tha horses could use the road, but not cars.

After carefully examiningthe record in thiscase, we do not bdieve that the infrequent use
of the road by the appellants was sufficiently continuous, open or visible to give the owners notice
that otherswereusing their land under aclaim of right. See Pevear v. Hunt, 924 S\W.2d 114 (Tenn.
Ct. App. 1996). Theevidencethusdoesnot preponderate against thetrial court’ s determination that
the appellants failed to acquire a prescriptive easement.



V.

The judgment of the trial court isaffirmed. Remand this cause to the Chancery Court of
Williamson County for further proceedings consistent with thisopinion. Tax the costs on appeal to
the appellants, J. W. Hargrove, Pat Hargrove, Jennifer Hargrove, Janie Louse Hargrove, Lurene
Nalls, and John C. Peach.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



